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Division 1 - General Provisions

345-001-0000

Notice of Permanent Rulemaking

(1) Before adopting, amending or repealing any rule, the Council shall give notice of the
proposed adoption, amendment or repeal as required by ORS 183.335:

(a) In the Secretary of State's Bulletin referred to in ORS 183.360 at least 21 days
before the effective date of the adoption, amendment or repeal of the rule,

(b) As required under ORS 183.335, by mailing a copy of the notice to the Council's
mailing list of persons who have requested notice of rulemaking at least 28 days
before the effective date of the rule and to certain legislators at least 49 days
before the effective date of the rule, and

(b) By mailing or furnishing a copy of the notice to the Associated Press and the
Capitol Press Room.

(2) Notwithstanding the requirements of ORS 183.335, when the Council is required to
adopt rules or regulations promulgated by an agency of the federal government and
the Council has no authority to alter or amend the content or language of those rules
or regulations prior to their adoption, the Council shall adopt these rules or
regulations under the procedures prescribed in ORS 183.337.

Stat. Authority: ORS 469.470
Stat. Implemented: ORS 469.470, 469.490

345-001-0005

Uniform and Model Rules

(1) Except as described in this rule, the Council adopts and incorporates by reference in
this chapter the following rules from the Attorney General's Uniform and Model Rules
(January 1, 2006): OAR 137-001-0005 through 137- 001-0100, 137-002-0010
through 137-002-0060, 137-003-0001 through 137- 003-0092, and 137-005-0010
through 137-005-0070.

(2) Notwithstanding the provisions of OAR 137-003-0055(1), following the issuance of
notice of a contested case, the Department of Energy shall enter into the record the
substance of any significant contact between a Council member and any
Department staff from that point forward, concerning facts in the record.

(3) In any conflict between the model rules and Council rules, the Council shall apply its
own rules.

Stat. Authority: ORS 469.470
Stat. Implemented: ORS 469.490
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345-001-0010

Definitions

In this chapter, the following definitions apply unless the context requires otherwise or a
term is specifically defined within a division or a rule:

(1) "Adjusted to 1ISO conditions” as defined in ORS 469.503(2)(e).

(2) "Analysis area” means the area or areas specifically described in the project order
issued under 345-015-0160(1), containing resources that the proposed facility may
significantly affect. The analysis area is the area for which the applicant shall
describe the proposed facility’s impacts in the application for a site certificate. A
proposed facility might have different analysis areas for different types of resources.
For the purpose of submitting an application for a site certificate in an expedited
review granted under OAR 345-015-0300 or OAR 345-015-0310, the analysis areas
are the study areas defined in this rule, subject to modification in the project order.

(3) “Applicant” as defined in ORS 469.300 or, if an application has not been submitted,
a person who has submitted, or intends to submit, a notice of intent or a request for
expedited review.

(4) “Associated transmission lines” as defined in ORS 469.300.

(5) “Average electric generating capacity” as defined in ORS 469.300.

(6) “Background radiation” means the direct radiation (gamma) and concentrations of
potential radionuclide contaminants in construction materials and the environment in
the vicinity of the plant not associated with the nuclear operation and retirement of
the facility. Background shall be determined as follows:

(a) For direct radiation, the results of any background measurements taken prior to
operation of the facility shall be provided and 6 to 10 measurements shall be
taken in areas in the vicinity of the site with materials and/or geological
formations representative of the site that have not been affected by the operation
and retirement of the facility. Background shall be calculated at the average and
at the 95% confidence level.

(b) Environmental samples shall be taken for soil, sediment, water, and other
materials present at the facility site that could have been affected by facility
operations and retirement. Measurements for these samples shall be calculated
at the average and 95% confidence levels, based on 6 to 10 measurements.
Background environmental samples shall be taken at locations on site or in the
immediate vicinity of the site which are unaffected by plant operations.
Background shall be calculated at the average and 95% confidence levels, based
on 6 to 10 measurements at each location.
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(c) For construction material such as concrete, asphalt, block, brick and other
materials used to construct the buildings and systems at the site, representative
samples of materials unaffected by site operations shall be selected and
surveyed. Six to ten samples of each material shall be taken to determine the
level of naturally occurring and artificially induced concentrations of naturally
occurring radioactivity present. Measurements shall include direct radiation (beta-
gamma and alpha), wipes and qualitative and quantitative laboratory analyses.
Concentrations of fission and activation products from historical fallout shall be
characterized as well.

(c) Al measurements shall be made using appropriate instruments, properly
calibrated, and in sufficient number to determine compliance with requirements.

(7) “Base load gas plant” as defined in ORS 469.503(2)(e).

(8) “Certificate holder” means the person to whom a site certificate has been granted by
the Council pursuant to this chapter.

(9) “Chair” means the chairman or chairwoman of the Energy Facility Siting Council.

(10)"Committed firm energy and capacity resources” means generating facilities or
power purchase contracts that are assured to be available to the energy supplier
over a defined time period. Committed firm energy and capacity resources include
existing generating facilities, existing power purchase contracts and planned
generating facilities that sponsors have made firm commitments to develop.

(11)“Construction” as defined in ORS 469.300.

(12)“Corridor” means a continuous area of land not more than one-half mile in width and
running the entire length of a proposed transmission line or pipeline. “Micrositing
corridor” is defined below in this rule.

(13)* Council” means the Energy Facility Siting Council established under ORS 469.450.

(14)“ Council Secretary” means the person designated by the Director of the Oregon
Department of Energy to serve as secretary to the Council.

(15)" Department” means the Office of Energy or the Department of Energy created
under ORS 469.030.

(16)"Direct_cost” means the discounted sum of all monetary costs to the ultimate
consumer over the lifetime of the facility or resource plan or resource strategy.

(17)“Energy facility” means an energy facility as defined in ORS 469.300, including a
small generating plant for which an applicant must have a site certificate according
to OAR 345-001-0210.
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(18)“Energy supplier” means:

(@) A retail electric utility, a federal power marketing agency, or a local gas
distribution company, or

(b) A person or public agency generating electric energy for its own consumption,
lawfully purchasing electric energy directly from a generator for its own
consumption, or transmitting or distributing natural or synthetic gas from an
energy facility for its own consumption.

(19)“Existing corridor” as used in ORS 469.300 and ORS 469.442, means the right-of-
way of an existing transmission line, not to exceed 100 feet on either side of the
physical center line of the transmission line or 100 feet from the physical center line
of the outside lines if the corridor contains more than one transmission line.

(20) “Facility” as defined in ORS 469.300 or a small generating plant for which an
applicant must have a site certificate according to OAR 345-001-0210 together with
any related or supporting facilities.

(21) “Facility substantially similar to the proposed facility” means:

(a) A facility that uses the same fuel and substantially similar technology, that has
substantially the same in-service date, and that has a direct cost not substantially
greater than that of the proposed facility; or

(b) A facility that is demonstrated to provide as good a mix of reliability, compatibility
with the power system, strategic flexibility, environmental impact and direct cost
as the proposed facility taking into account reasonable trade-offs among such
factors.

(22) “Fossil fuel” means natural gas, petroleum, coal and any form of solid, liquid or
gaseous fuel derived from such materials that is used to produce useful energy.

(23) “Fossil-fueled power plant” as defined in ORS 469.503(2)(e).

(24)“Euel chargeable to power heat rate” means the net heat rate of electric power
production during the first twelve months of commercial operation. A fuel
chargeable to power heat rate is calculated with all factors adjusted to the average
temperature, barometric pressure and relative humidity at the site during the times
of the year when the facility is intended to operate using the formula, FCP = (FI -
FD)/ P, where:

(a) FCP = Fuel chargeable to power heat rate.
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(b) FI = Annual fuel input to the facility applicable to the cogeneration process in
British thermal units (higher heating value).

(c) FD = Annual fuel displaced in any industrial or commercial process, heating, or
cooling application by supplying useful thermal energy from a cogeneration
facility instead of from an alternate source, in British thermal units (higher heating
value).

(d) P = Annual net electric output of the cogeneration facility in kilowatthours.

(25) “Generating facility” as defined in ORS 469.503(2)(e).

(26) “Gross carbon dioxide emissions” as defined in ORS 469.503(2)(e). The Council
shall measure the gross carbon dioxide emissions of a fossil-fueled power plant on a
new and clean basis. For nongenerating energy facilities that emit carbon dioxide,
the Council shall measure the gross carbon dioxide emissions as described in OAR
345-024-0620(1).

(27)“High_efficiency cogeneration facility” means an energy facility, except coal and
nuclear power plants, that sequentially produces electrical and useful thermal energy
from the same fuel source and under normal operating conditions has a useful
thermal energy output of no less than 33 percent of the total energy output or:

(a) For an energy facility with a nominal electric generating capacity of 50 megawatts
or more, a fuel chargeable to power heat rate of no greater than 5550 Btu per
kilowatt-hour (higher heating value);

(b) For an energy facility with a nominal electric generating capacity of less than 50
megawatts, a fuel chargeable to power heat rate of no greater than 6000 Btu per
kilowatt-hour (higher heating value).

(28) “Land use approval’ means a final quasi-judicial decision or determination made by
a local government that:

(a) Applies existing comprehensive plan provisions or land use regulations to a
proposed facility;

(b) Amends a comprehensive plan map or zoning map to accommodate a proposed
facility;

(c) Amends comprehensive plan text or land use regulations to accommodate a
proposed facility;

(d) Applies the statewide planning goals to a proposed facility; or
(e) Takes an exception to the statewide planning goals adopted by the Land

Conservation and Development Commission for a proposed facility.
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(29) “Local government” as defined in ORS 469.300.

(30) “Micrositing corridor” means a continuous area of land within which construction of
facility components may occur, subject to site certificate conditions.

(31) “Mitigation” means taking one or more of the following actions listed in order of
priority:

(a) Avoiding the impact altogether by not taking a certain action or parts of an
action;

(b) Minimizing impacts by limiting the degree or magnitude of the action and its
implementation;

(c) Partially or completely rectifying the impact by repairing, rehabilitating or
restoring the affected environment;

(d) Reducing or eliminating the impact over time by preservation and maintenance
operations during the life of the action by monitoring and taking appropriate
corrective measures;

(e) Partially or completely compensating for the impact by replacing or providing
comparable substitute resources or environments; or

(f) Implementing other measures approved by the Council.

(32) “Natural gas” means all gas and all other fluid hydrocarbons not defined as oil in
ORS 520.005(6), including condensate originally in the gaseous phase in the
reservoir.

(33) “Natural gas fired facility” means an energy facility that is intended to be fueled by
natural gas except for infrequent periods when the natural gas supply is interrupted,
during which an alternate fuel may be used. Such alternate fuel use shall not
exceed 10 percent of expected fuel use in British thermal units, higher heating
value on an annual basis.

(34) “Net carbon dioxide emissions” as defined in ORS 469.503(2)(e).

(35) “Net electric power output” means the electric power produced or capacity made
available for use. Calculation of net electric power output subtracts losses from on-
site transformers and power used for any on-site electrical loads from gross
capacity as measured or estimated at the generator terminals for each generating
unit.
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(36) “New and clean basis” means the average carbon dioxide emissions rate per hour
and net electric power output of the energy facility, without degradation. The site
certificate holder shall determine the new and clean basis:

(a) By a 100-hour test at full power that the site certificate holder completes during
the first 12 months of commercial operation of the energy facility, unless the
Council specifies a different testing period for a non-base load power plant (or
power augmentation) or a nongenerating energy facility. A 100-hour test
performed for purposes of the certificate holder's commercial acceptance of the
facility may suffice in lieu of testing after beginning commercial operation;

(b) With the results adjusted for the average annual site condition for temperature,
barometric pressure and relative humidity and use of alternative fuels unless the
Council specifies that the results for a non-base load power plant (or power
augmentation) or a nongenerating energy facility be adjusted for the average
temperature, barometric pressure and relative humidity at the site during the
times of the year when the facility is intended to operate;

(c) Using a rate of 117 pounds of carbon dioxide per million Btu of natural gas fuel
(higher heating value); and,

(d) Using a rate of 161 pounds of carbon dioxide per million Btu of distillate fuel
(higher heating value), if such fuel use is proposed by the applicant.

(e) Notwithstanding subsection (a) and including subsections (b) through (d), for a
facility that employs major power generating equipment that has previously been
used, the new and clean basis shall mean average carbon dioxide emissions rate
and net electric power output for the first use of the equipment at the site, as
determined by historical data from the previous usage or by testing on site.

(37) "Nominal electric generating capacity” as defined in ORS 469.300.

(38) "Non-base load power plant” means a fossil-fueled generating facility that is limited
by the site certificate to an average number of hours of operation per year of not
more than 6,600 hours. For a non-base load power plant designed to operate at
variable loads, the facility’s annual hours of operation are determined by dividing
the actual annual electric output of the facility in megawatt-hours by the facility’s
nominal electric generating capacity in megawatts. The Council shall assume a 30-
year life for the plants for purposes of determining gross carbon dioxide emissions,
unless the applicant requests and the Council approves a shorter operational life in
the site certificate. If the Council approves a shorter operational life, the certificate
holder shall operate the facility for no longer than the approved operational life or,
before the expiration of the approved operational life, shall request an amendment
of the site certificate to extend the operational life.

(39 “Nongenerating facility” as defined in ORS 469.503(2)(e).
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(40)“Office of Energy” and "“Office” mean the Oregon Office of Energy and the Oregon
Department of Energy.

(41)"Offset” as defined in ORS 469.503(2)(e).

(42)“Offset funds” means the amount of funds determined by the Council to satisfy the
applicable carbon dioxide emissions standard pursuant to OAR 345- 024-0560(3),
OAR 345-024-0600(3) or OAR 345-024-0630(2) and (4).

(43) “Owner” means owner or lessee under a capital lease.

(44)"Permit” means any permit, license, certificate or other approval required by state
statute, state administrative rule or local government ordinance.

(45) “Person” as defined in ORS 469.300.
(46) “Power augmentation” means technologies that increase the capacity and the heat

rate of the plant above the capacity and heat rate of the base load gas plant. These
include, but are not limited to, duct burning and some forms of steam augmentation.

(47) “Project order” as defined in ORS 469.300.

(48) “Qualified organization” means an organization that:

(a) Is exempt from federal taxation under section 501(c)(3) of the Internal Revenue
Code as amended and in effect on December 31, 1996;

(b) Either is incorporated in the State of Oregon or is a foreign corporation
authorized to do business in the State of Oregon;

(c) Has in effect articles of incorporation that:

(A) Require that offset funds received under OAR 345-024-0710(3) are used for
offsets that will result in the direct reduction, elimination, sequestration or
avoidance of carbon dioxide emissions;

(B) Require that decisions on the use of such funds are made by a body
composed of seven voting members of which three are appointed by the
Council, three are Oregon residents appointed by the Bullitt Foundation or an
alternative environmental nonprofit organization named by the body, and one
is appointed by the applicants for site certificates that are subject to OAR 345-
024- 0550, OAR 345-024-590, and OAR 345-024-0620 and the holders of
such site certificates; and
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(C) Require nonvoting membership on the decision-making body for holders of
site certificates that have provided funds not yet disbursed under OAR 345-
024-0710(3);

(d) Has made available on an annual basis, beginning after the first year of
operation, a signed opinion of an independent certified public accountant stating
that the qualified organization's use of funds pursuant to ORS 469.503 conforms
with generally accepted accounting procedures except that the qualified
organization shall have one year to conform with generally accepted accounting
principles in the event of a nonconforming audit;

(e) Has to the extent applicable, except for good cause, entered into contracts
obligating at least 60 percent of the offset funds to implement offsets within two
years after the commencement of construction of the facility; and (f) Has to the
extent applicable, except for good cause, complied with OAR 345-024-0710(3).

(49) “Related or supporting facilities” as defined in ORS 469.300. The Council interprets
the terms “proposed to be built in connection with” as meaning that a structure is a
related or supporting facility if it would not be built but for construction or operation
of the energy facility. “Related or supporting facilities” does not include any
structure existing prior to construction of the energy facility, unless such structure
must be significantly modified solely to serve the energy facility.

(50) “Reviewing agency” means any of the following officers, agencies or tribes:

(a) Department of Environmental Quality

(b) Water Resources Commission and the Water Resources Director through the
Water Resources Department

(c) Fish and Wildlife Commission through the Department of Fish and Wildlife
(d) State Geologist

(e) Department of Forestry

(f) Public Utility Commission

(g9) Department of Agriculture

(h) Department of Land Conservation and Development

(i) Northwest Power Planning Council

(j) Office of State Fire Marshal
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(k) Department of State Lands
() State Historic Preservation Office
(m) Any other agency identified by the Department of Energy

(n) Any tribe identified by the State Commission on Indian Services as affected by
the proposed facility

(o) The governing body of any incorporated city or county in Oregon within the
study area as defined in OAR 345-001-0010 for impacts to public services

(p) Any special advisory group designated by the Council under ORS 469.480

(q) The federal land management agency with jurisdiction if any part of the
proposed site is on federal land

(51)“Significant” means having an important consequence, either alone or in
combination with other factors, based upon the magnitude and likelihood of the
impact on the affected human population or natural resources, or on the importance
of the natural resource affected, considering the context of the action or impact, its
intensity and the degree to which possible impacts are caused by the proposed
action. Nothing in this definition is intended to require a statistical analysis of the
magnitude or likelihood of a particular impact.

(52) “Site” as defined in ORS 469.300. “Energy facility site” means all land upon which
an energy facility is located or proposed to be located. “Related or supporting
facilities site” means all land upon which related or supporting facilities for an energy
facility are located or proposed to be located.

(53) “Site boundary” means the perimeter of the site of a proposed energy facility, its
related or supporting facilities, all temporary laydown and staging areas and all
corridors and micrositing corridors proposed by the applicant.

(54) “Site certificate” as defined in ORS 469.300.

(55) “Special nuclear material” means plutonium, uranium-233 or uranium enriched in
the isotope 233 or in the isotope 235.

(56) “Strategic flexibility” means the value of a resource as part of a strategy to manage
variance in costs or risks caused by future uncertainty.

(57) “Study area” means an area defined in this rule. Except as specified in subsections
() and (g), the study area is an area that includes all the area within the site
boundary and the area within the following distances from the site boundary:
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(a) For impacts to threatened and endangered plant and animal species, 5 miles.
(b) For impacts to scenic resources and to public services, 10 miles.

(c) For land use impacts and impacts to fish and wildlife habitat, one-half mile.
(d) For impacts to recreational opportunities, 5 miles.

(e) For impacts to protected areas described in OAR 345-022-0040, 20 miles.

(f) The distance stated in subsection (a) above does not apply to surface facilities
related to an underground gas storage reservoir.

(9) The distances stated in subsections (a), and (d) above do not apply to pipelines
or transmission lines.

(58) “Substantial loss of steam host” means the thermal energy user associated with a
high efficiency cogeneration facility has made such long-term changes in its manner
and magnitude of operation as to result in the loss of one or more work shifts for at
least a year, accompanied by at least a 30 percent resultant reduction in the use of
thermal energy.

(59) “Substantial loss of fuel use efficiency” means an increase in the fuel chargeable to
power heat rate at a high efficiency cogeneration facility to greater than 7000 Btu
per kilowatt-hour (higher heating value), or reduction of the fraction of energy output
going to the thermal energy user associated with the facility to less than 20 percent,
as a result of a substantial loss of steam host. Substantial loss of fuel use efficiency
does not include efficiency losses due to equipment wear or condition.

(60) “Surface facilities related to _an underground gas storage reservoir” _means
structures or equipment adjacent to and associated with an underground gas
storage reservoir that are proposed to be built in connection with an underground
gas storage reservoir and include, but are not limited to:

(a) Facilities such as stripping plants, main line dehydration stations, offices,
warehouses, equipment shops, odorant storage and injection equipment and
COMpressors;

(b) Pipelines, such as gathering lines and liquid collection lines; and

(c) Roads and road maintenance equipment housing at the reservoir site.

(61) “Thermal power plant” as defined in ORS 469.300.

(62) “Total energy output” means the sum of useful thermal energy output and useful
electrical energy output.
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(63) “Underground gas storage reservoir” as defined in ORS 469.300.

(64) “Useful thermal energy” means the verifiable thermal energy used in any industrial
or commercial process, heating or cooling application;

(65) “Utility” as defined in ORS 469.300.

(66) “Vice-chair” means the vice-chairman or vice-chairwoman of the Energy Facility
Siting Council.

(67) “Waste disposal facility” as defined in ORS 469.300.

Stat. Authority: ORS 469.373, ORS 469.470
Stat. Implemented: ORS 469.300 to 469.570, 469.590 to 469.619 and 469.992

345-001-0020

Purpose

(1) The purpose of the rules of this chapter is to establish application requirements,
review procedures and standards for the siting, construction, operation and
retirement of energy facilities, for the transport of radioactive materials, and for the
disposal of radioactive waste and uranium mine overburden. These rules are to
ensure that the siting, construction, operation and retirement of energy facilities and
disposal facilities and the transport of radioactive materials are done consistent with
protection of the public health and safety and in compliance with the energy policy
and air, water, solid waste, land use and other environmental protection policies of
Oregon.

(2) Except as indicated otherwise, the Council shall use the rules of this chapter to
determine whether to grant or deny a site certificate and, if the Council grants a site
certificate for a facility, to oversee the construction, operation and retirement of the
facility. The Council shall use the rules of this chapter in proceedings for
amendment, suspension, revocation, transfer or termination of a site certificate.

(3) When the Council deems appropriate, it may adopt additional rules on matters within
its jurisdiction. The Council shall adopt any additional rules relating to site certificates
sufficiently in advance of the close of testimony in a contested case proceeding on a
site certificate to allow parties to address the rule, or if after the close of testimony, in
sufficient time to allow the parties an opportunity to supplement their testimony to
offer evidence relating to the new rule.

Stat. Authority: ORS 469.470, ORS 469.556, ORS 469.559, ORS 469.607

Stat. Implemented: ORS 469.310, ORS 469.374, ORS 469.401, ORS 469.501, ORS
469.525, ORS 469.603 to

ORS 469.615
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345-001-0030

Applicability

The rules in this chapter apply to all matters under Council jurisdiction, except that the
rules in effect before the date of adoption of this rule apply to site certificate amendment
proceedings pending before the Council as of that date.

Stat. Authority: ORS 469.470

Stat. Implemented: ORS 469.310, 469.320

345-001-0035

Electric and Magnetic Field Committee

(1) The chair shall appoint an Electric and Magnetic Field Committee composed of
Council members and representatives of the public, utilities, manufacturers and state
agencies. The chair may delegate the authority to set meeting dates and agendas to
the committee.

(2) The committee shall monitor information available and being developed on the
health effects of exposure to low frequency electric and magnetic fields and report
the committee's findings periodically to the Council. The Council shall report the
findings of the committee to the Legislative Assembly.

Stat. Authority: ORS 469.470
Stat. Implemented: ORS 469.480

345-001-0050

Public Records Availability and Fees for Copying

(1) All public records of the Council that are retained by the Department of Energy are
available for public inspection and copying at the Department during usual business
hours, except for records that the Department has determined to be exempt or
conditionally exempt from disclosure in accordance with ORS Chapter 192. Except
as protected under ORS 357.875, any permanent record of the Council kept by the
State Archivist can be inspected at the State Archive building, subject to applicable
rules of the Secretary of State, Archives Division.

(2) To inspect Council records a person shall submit to the Department a written
request containing the following information:

(a) Name, address, e-mail address and telephone number of the person requesting
the record.

(b) A specific description of the record requested.
(3) After receiving a request to inspect a Council record, the Department shall notify the

requesting person whether the record is stored on or off the premises of the
Department or is kept by the State Archivist.
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(4) If the requested record is stored on the premises of the Department, the person who
requested the record may inspect it on the premises without charge.

(5) If the requested record is stored off the premises of the Department, the Department
shall charge for the staff time necessary to make the record available for inspection
on the premises of the Department.

(6) To obtain a copy of a requested record, the person who requested the record shall
pay, in addition to any charges under section (5), a fee for the reproduction of the
record as follows:

(a) A fee of fifteen cents ($0.15) per page if the request does not require significant
staff time. If the request requires significant staff time, photocopying costs may
include, in addition to a per-page charge, the cost of staff time at the rate of
twenty-five dollars ($25) per hour.

(b) A fee of five dollars ($5) for copies of audio tapes or digital media.

(7) The person requesting copies of records shall pay the fees described in section (6)
in advance, except that government agencies or parties in proceedings before the
Council need not pay before delivery of the copies.

Stat. Authority: ORS 469.470
Stat. Implemented: ORS 469.560

345-001-0060

Council Representation at Contested Case Hearings

(1) A Council member, an officer of the Department of Energy, or an employee of the
Department may appear, but not make legal argument, on behalf of the Council in a
hearing or in a class of contested case hearings in which the Attorney General or the
Deputy Attorney General has given written consent to the Council member or to the
officer or employee of the Department pursuant to ORS 183.450(7) to represent the
Council. Before each contested case hearing in which the Council wishes to appear
by a member or by an officer or employee of the Department, the Council shall
request written consent from the Attorney General or the Deputy Attorney General
for the designated representative to appear on behalf of the Council. The
Department and the Department of Justice shall maintain a copy of the list of
contested case hearings for which the Attorney General or the Deputy Attorney
General has given such consent.

(2) Legal argument as used in this rule has the same meaning as in OAR 137- 003-
0008(1)(c) and (d).

Stat. Authority: ORS 469.470
Stat. Implemented: ORS 183.450(8), ORS 469
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345-001-0080

Reconsideration and Rehearing -- Orders in Other than Contested Cases

(1) A person entitled to judicial review under ORS 183.484 of a final order in other than
a contested case may file a petition for reconsideration or rehearing with the Council
within 60 days after the date of the order. A person seeking reconsideration or
rehearing shall deliver or mail a copy of the petition to all other persons and
agencies required by statute or rule to be notified.

(2) The petitioner shall set forth the specified grounds for reconsideration. The petitioner
may support the petition by a written argument.

(3) The petitioner may include a request for a stay of a final order if the petition complies
with the requirements of OAR 137-003-0090(2).

(4) The Council may grant or deny a petition by summary order, and, if the Council does
not take action, the petition is deemed denied as provided by ORS 183.484(2).

(5) Any Council member may move for reconsideration of a final order in other than a
contested case within 60 days after the date of the order. The Council shall grant
reconsideration if approved by a majority of the Council. The procedural and
substantive effect of granting reconsideration under this section is identical to the
effect of granting a party's petition for reconsideration.

(6) The Council shall not grant reconsideration after the filing of a petition for judicial
review unless permitted by the court.

(7) A final order remains in effect during reconsideration until stayed or changed.

(8) At the conclusion of a reconsideration, the Council shall enter a new order, which
may be an order affirming the existing order.

Stat. Authority: ORS 469.470
Stat. Implemented: ORS 469.403

(Energy Generation Areas)

345-001-0200
Creation of an Energy Generation Area
(1) The Council shall define the boundaries of an energy generation area by rule when:

(&) The Council finds that a geographical area exists within which the effects of
development of two or more small generating plants, as defined in OAR 345-001-
0210, are likely to accumulate so the small generating plants have effects of a
magnitude similar to a single generating plant with an average electric generating
capacity of 35 megawatts or more;

Oregon Department of Energy, Energy Facility Siting Council Oregon Administrative Rules, July 1, 2011
Page 20 of 207



(b) The Council finds that creation of an energy generation area is in the public
interest; and

(c) The Council finds that energy resource, environmental, social, economic, public
health or safety justification exists to create the energy generation area.

(2) In defining the boundaries of an energy generation area, the Council shall consider:
(a) The location of geothermal, solar or wind resources;
(b) The effect of energy facility development on wildlife or wildlife habitat;
(c) Natural geographical features; and
(d) Political and treaty boundaries.

Stat. Authority: ORS 469.470
Stat. Implemented: ORS 469.300, ORS 469.320

345-001-0210
Effect of an Energy Generation Area
(1) For the purpose of this rule:

(a) “Energy resource” means geothermal, solar or wind power;

(b) “Small generating plant” means one or more electric power generating devices
that:

(A) Have a combined nominal electric generating capacity of more than 3
megawatts and a combined average electric generating capacity of less than
35 megawatts;

(B) Are connected to a common switching station or are constructed maintained
or operated as a contiguous group of devices; and

(C) Are owned by a single person or entity or subsidiaries of a single entity;

(c) *Accumulated effects” means the effects of a proposed small generating plant or
proposed expansion to a small generating plant combined with the effects of all
existing small generating plants using the same energy resource within the
energy generation area. “Accumulated effects” includes the effects of all related
or supporting facilities;

(d) Expansion of a small generating plant includes any enlargement of the site and
any increase in the small generating plant’'s nominal electric generating capacity;
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(e) Construction of a small generating plant includes the creation of a small
generating plant by constructing one or more new electric power generating
devices or otherwise adding to the nominal electric generating capacity of one or
more existing electric power generating devices that have a combined nominal
electric generating capacity of 3 megawatts or less.

(2) For the designated energy resource within an energy generation area created under
OAR 345-001-0200:

(a) Except as described in subsection (b), any person who intends to construct or
expand a small generating plant shall submit a request for exemption to the
Office of Energy, as described in OAR 345-015-0360(6);

(b) If the expansion of a small generating plant would create an electric power
generating plant with an average electric generating capacity of 35 megawatts or
more, a person shall not expand the small generating plant unless the Council
has granted a site certificate or an amendment to an existing site certificate.

(3) Upon consideration of a request for exemption described in section (2), if the Council
finds that the accumulated effects have a magnitude similar to a single generating
plant with an average electric generating capacity of 35 megawatts or more, a
person shall not construct or expand the small generating plant as proposed unless
the Council has granted a site certificate or an amendment to an existing site
certificate. In making a finding about accumulated effects, the Council shall consider
factors including, but not limited to, the following:

(&) The nominal electric generating capacity of the proposed small generating plant
or proposed expansion to a small generating plant;

(b) The location of the proposed small generating plant or proposed expansion to a
small generating plant relative to existing small generating plants and energy
facilities using the same energy resource;

(c) Significant potential adverse environmental impacts of the proposed small
generating plant or proposed expansion to a small generating plant, including the
impacts of related or supporting facilities;

(d) Significant adverse environmental impacts of all existing small generating plants
using the same energy resource within the energy generation area, including the
impacts of all related or supporting facilities;

(e) The contribution of the proposed small generating plant or proposed expansion
to a small generating plant toward maintaining reliable energy delivery to an area
in the state; and
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(f) Significant public benefits of the proposed small generating plant or proposed
expansion to a small generating plant.

Stat. Authority: ORS 469.470
Stat. Implemented: ORS 469.320

345-001-0220

Energy Generation Areas

The Council may designate geothermal, solar or wind energy generation areas by rule.
Stat. Authority: ORS 469.470

Stat. Implemented: ORS 469.300, ORS 469.320
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Division 11 - Council Meetings

345-011-0000

Authority and Purpose

The purpose of the rules in this division is to provide procedures for the orderly conduct
of meetings of the Council.

Stat. Auth.: ORS 183 & ORS 469.470 Stats. Implemented: ORS 192 & ORS 469.460
Hist.: EFSC 7-1980, f. & ef. 10-9-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. &
cert. ef. 1-15-93; EFSC 2-1999, f. & cert. ef. 4-14-99

345-011-0005

Quorum and Rules of Order

(1) Five members of the Council constitute a quorum. The Council may meet to discuss
any matter in the absence of a quorum but shall take no formal action on any matter
unless a quorum is present.

(2) A majority of the Council members present at a meeting must concur for the Council
to act on any matter before it; however, in accordance with ORS 469.370(7), a
Council decision to approve or reject an application for a site certificate requires the
affirmative vote of at least four members.

(3) The Council shall not vote on any proposed Council action unless a Council member
has moved, and another Council member has seconded, the proposed action.

(4) For all Council actions that result in a written order or administrative rule, the
Council's action authorizes the Department of Energy to make scrivener's
corrections in the written order or administrative rule.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 174.130, 469.370 & 469.460Hist.:
EFSC 7-1980, f. & ef. 10-9-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert.
ef. 1-15-93; EFSC 2-1999, f. & cert. ef. 4-14-99; EFSC 2-2000, f. & cert. ef. 11-20-00;
EFSC 1-2007, f. & cert. ef. 5-15-07

345-011-0010

Officers

(1) The Council shall annually elect a chair and a vice-chair. The chair and vice-chair
shall serve for one year or until their successors are elected. A member may serve
successive full terms as chair or vice-chair. The chair or vice-chair may be removed
by a unanimous vote of the other Council members.

(2) The chair shall preside over all Council meetings, shall determine, in cooperation

with the Council Secretary, the location of the Council meetings, and shall execute
all written documents that must be executed in the name of the Council.
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(3) The chair may take action on behalf of the Council in emergencies that arise
between meetings, subject to ratification by the Council. When practicable, the chair
shall advise all members by telephone of any action proposed to be taken in an
emergency.

(4) The vice-chair shall act in lieu of the chair when the chair is unable to perform any of
his or her responsibilities.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 469.450 Hist.: EFSC 7-1980, f. &
ef. 10-9-80; EFSC 2-1985, f. & ef. 2-5-85; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1987,
f. & ef. 4-21-87; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 2-1999, f. & cert. ef. 4-14-99;
EFSC 1-2007, f. & cert. ef. 5-15-07

345-011-0015

Meetings

(1) The Council shall meet periodically, as determined by the Council. The Council may
vary the locations of its meetings in order to give persons throughout the state an
opportunity to observe and participate in its activities. The Council Secretary,
consistent with the requirements of ORS Chapter 192.610 to 192.690, shall give
notice of each meeting of the Council.

(2) The Governor or the chair may call a special Council meeting to be held at any place
in this state. The person calling the meeting shall designate the time and place of the
meeting and shall give at least 24 hours' notice of the meeting to each Council
member and the public. In the event of an emergency, the Council may hold a
meeting upon such notice as is appropriate to the circumstances, and in the minutes
for such a meeting, the Council shall describe the emergency justifying less than 24
hours' notice.

(3) The Council may hold meetings by telephone or other electronic communication. If
the Council holds a meeting by telephone or other electronic means, the Council
shall conduct the meeting in accordance with ORS 192.610 to 192.690.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 192.640, 192.670, 469.460 &
469.470 Hist.: EFSC 7-1980, f. & ef. 10-9-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-
1993, f. & cert. ef. 1-15-93; EFSC 2-1999, f. & cert. ef. 4-14-99; EFSC 1-2007, f. & cert.
ef. 5-15-07

345-011-0020

Agendas for Regular Meetings

(1) The Council Secretary shall prepare an agenda for each regular Council meeting
after consulting with the chair. On the agenda, the Secretary shall specify all matters
scheduled to come before the Council at the meeting and shall identify the
proponent of agenda items scheduled at the request of a member of the public as
described in OAR 345-011-0035.
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(2) On the agenda, the Secretary may include a consent calendar, identifying items that
the Secretary considers to be routine, such as minutes of previous meetings and
personnel recognitions, which will be acted upon without public discussion.
However, if a Council member objects to an item on the consent calendar, it will be
removed from the consent calendar and placed on the regular agenda for
discussion.

(3) The Secretary shall include on each agenda a designated time period reserved for
the presentation of concerns by interested citizens who wish to address the Council
regarding any item within the Council's jurisdiction. The chair shall establish the
duration of this period and may lengthen or shorten it at the Council meeting as the
length of the meeting and timing and duration of other Council business dictate.

(4) The Secretary shall mail the agenda, together with minutes of all previous meetings
that the Council has not approved, to Council members at least one week before a
regular meeting. The Secretary shall send the agenda to each person or
organization on the Council's general mailing list. The "general mailing list" is the list
of persons who have requested all Council meeting and facility siting mailings.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 192.640, 469.460 & 469.470 Hist.:
EFSC 7-1980, f. & ef. 10-9-80; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 2-1999, f. &
cert. ef. 4-14-99; EFSC 1-2007, f. & cert. ef. 5-15-07

345-011-0025

Consideration of Matters Not on Agenda

A Council member or the Council Secretary may, with the approval of a majority of
Council members, raise matters at a meeting that the Council Secretary did not place
on the agenda. The Council shall not act on a matter not on the agenda unless a
majority of the members present agree that the matter is so substantial and of such
immediate concern that the Council should not defer action until the next regular
Council meeting.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 469.460 Hist.: EFSC 7-1980, f. &
ef. 10-9-80; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 2-1999, f. & cert. ef. 4-14-99;
EFSC 1-2007, f. & cert. ef. 5-15-07

345-011-0030
Order of Business
(1) The order of business of Council meetings is as follows:

(a) Introduction of new Council members, resolutions for retiring Council members,
and other personnel recognition.

(b) Announcements.
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(c) Minutes of previous Council meetings including corrections, additions and
approval. If minutes have been mailed to Council members before the meeting,
the Council may waive the reading of the minutes.

(d) Reports of standing and special committees.
(e) Consideration of agenda items.

(2) The chair, unless a majority of the Council disagrees, may revise the order of
business and may limit debate on any item as necessary to conduct the meeting
fairly and efficiently.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 192.650 & 469.460Hist.: EFSC 7-
1980, f. & ef. 10-9-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert. ef. 1-15-
93; EFSC 2-1999, f. & cert. ef. 4-14-99

345-011-0035

Requests to Place Items on the Agenda

(1) Any person may request formal Council action on a particular subject (an "action
item") by submitting a written request to the Department of Energy. With the
concurrence of the chair, the Council Secretary shall place the requested matter on
the agenda for discussion at the next meeting occurring at least 14 days after the
request is received by the Department. The Council shall treat the matter as an
information item at that meeting and may take final action on the matter if a majority
of the members present agree that the request is so substantial and of such
immediate concern that the Council should not defer action until a future meeting.
Normally, however, the Council will defer action on the matter until a future meeting.

(2) Any person may request Council discussion of an information item by submitting a
written request to the Department. With the concurrence of the chair, the Council
Secretary shall place the requested matter on the agenda for discussion at the next
meeting occurring at least 14 days after the request is received by the Department.

(3) The provisions of section (1) do not apply to petitions requesting the Council to
initiate a rulemaking proceeding, as described in OAR 137-001-0070, or petitions
requesting the Council to issue a declaratory ruling, as described in OAR 137-002-
0010.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 192.640 & 469.460 Hist.: EFSC 7-
1980, f. & ef. 10-9-80; EFSC 1-1985, f. & ef. 1-7-85; EFSC 6-1986, f. & ef. 9-12-86;
EFSC 1-1993, f. & cert. ef. 1-15-93, Renumbered from 345-011-0040; EFSC 2-1999, f.
& cert. ef. 4-14-99; EFSC 1-2007, f. & cert. ef. 5-15-07
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345-011-0045

Committees and Subcommittees

(1) The chair may appoint Council members to committees and subcommittees, alter
the number of members of such committees and subcommittees, and abolish
committees and subcommittees at any time unless disapproved by a majority of the
Council. The individuals on such committees and subcommittees need not act as a
group nor reach a consensus but may report to the Council individually.

(2) The Council Secretary shall record the membership of the committees and
subcommittees appointed by the chair in the minutes of the Council.

(3) The Secretary, consistent with the requirements of ORS Chapter 192.610 to
192.690, shall give notice of each meeting of Council committees and
subcommittees.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 469.460Hist.: EFSC 7-1980, f. & ef.

10-9-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 2-

1999, f. & cert. ef. 4-14-99; EFSC 1-2007, f. & cert. ef. 5-15-07

345-011-0050

Council Files

The Council Secretary shall maintain minutes of all Council meetings, Council
committee meetings and other records of the Council at the Department of Energy for at
least five years and thereafter shall transfer them to the State Archives. The Council
Secretary shall keep a record of the location of all files.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 192.640 & 469.460 Hist.: EFSC 7-
1980, f. & ef. 10-9-80; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 2-1999, f. & cert. ef. 4-
14-99; EFSC 1-2007, f. & cert. ef. 5-15-07

345-011-0055

Council Communications

(1) Majority approval by the Council is required before the Council or the Council
Secretary issues any correspondence that might materially affect policies or
procedures of the Council. Members of the Council shall not communicate in the
name of the Council unless authorized by a majority of the Council. In an
emergency, when delay may impair the Council's ability to carry out its
responsibilities, the chair may take immediate action and report such action at the
next meeting of the Council. The Council Secretary shall prepare any letter issued
on behalf of the Council and send a copy to each Council member.

(2) The mailing address of the Council is Department of Energy, 625 Marion Street, NE,
Salem OR, 97301-3742.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 469.470Hist.: EFSC 7-1980, f. & ef.

10-9-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 2-
1999, f. & cert. ef. 4-14-99; EFSC 1-2007, f. & cert. ef. 5-15-07
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345-011-0060

Waiver and Suspension

Inadvertent failure by the Council to comply with the rules of this division does not
invalidate any action taken by the Council. The Council may, by a majority vote of the
quorum present, temporarily suspend application of the rules of this division.

Stat. Auth.: ORS 469.470Stats. Implemented: ORS 469.470Hist.: EFSC 7-1980, f. & ef.
10-9-80; EFSC 1-1985, f. & ef. 1-7-85; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f.
& cert. ef. 1-15-93; EFSC 2-1999, f. & cert. ef. 4-14-99

345-011-0070

Council Requests for Information

The Council may at any time request that any person subject to the Council's jurisdiction
submit information to the Council about any matter within the Council's jurisdiction.

Stat. Auth.: ORS 469.470Stats. Implemented: ORS 469.470Hist.. EFSC 13, f. & ef. 6-
11-76; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert. ef. 1-15-93; Renumbered
from 345-10-015; EFSC 2-1999, f. & cert. ef. 4-14-99

345-011-0080

Unacceptable Conduct

The chair may expel any person who engages in conduct that disrupts any Council
proceeding. In any proceeding of a Council committee, the chairman or chairwoman of
the committee may expel any person who engages in conduct that disrupts the
proceeding.

Stat. Auth.: ORS 469.470Stats. Implemented: ORS 469.460Hist.. EFSC 13, f. & ef. 6-
11-76; EFSC 4-1981, f. & ef. 3-25-81; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. &
cert. ef. 1-15-93; Renumbered from 345-10-021; EFSC 2-1999, f. & cert. ef. 4-14-99
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Division 15 - Procedures Governing Council and Department Of Energy
Proceedings, Including Site Certificate Hearings

345-015-0001

Purpose and Authority

The rules in this division, authorized by ORS 469.040, 469.470 and 469.440, establish
procedures governing Department of Energy and Council review processes, including
contested case hearings. The Council shall apply the Attorney General's Uniform and
Model Rules, as specified in OAR 345-001-0005, for contested case proceedings and
collaborative dispute resolution.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 183.310-550, 469.040, 469.370,
469.405 & 469.440 Hist.: EFSC 8-1980, f. & ef. 10-31-80; EFSC 6-1986, f. & ef. 9-12-
86; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 2-
1999, f. & cert. ef. 4-14-99; EFSC 1-2007, f. & cert. ef. 5-15-07

(Procedures for the Conduct of Contested Cases)

345-015-0012

Filing and Service of Documents in a Contested Case

(1) The hearing officer shall specify permissible means of filing and service of any
pleading or document. The methods of filing with the Council or its hearing officer
and service upon any party or limited party, may include, but are not limited to
personal delivery, first class or certified mail (properly addressed with postage
prepaid), facsimile or other electronic means.

(2) A party or limited party shall file a pleading or document with the Council
accompanied by as many copies as required by the Council or its hearing officer and
a certificate of service stating the names and addresses of the persons upon whom
a true copy of the document was served and the date of service.

(3) Upon motion by any party or limited party, the hearing officer may waive
requirements for serving parties who are no longer actively participating in the
proceeding and may modify the requirements for serving a limited party consistent
with such party's limited interest.

Stat. Auth.: ORS 469.470Stats. Implemented: ORS 183.415, ORS 469.370, ORS
469.405 & ORS 469.440Hist.: EFSC 8-1980, f. & ef. 10-31-80; EFSC 1-1993, f. & cert.
ef. 1-15-93; EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 2-1999, f. & cert. ef. 4-14-99

345-015-0014

Contested Case Notices

(1) The Department shall issue notices for Council contested case proceedings as
provided in OAR 137-003-0001 and shall include in the notices:

(a) A date by which persons must request party or limited party status.
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(b) The time and place of the pre-hearing conference.
(c) The time and place of the hearing.

(2) In addition to the requirements of section (1), for a contested case notice on a
proposed order as described in OAR 345-015-0230 or following a Council decision
to grant a contested case hearing under OAR 345-015-0310, the Department shall
include in the notice a statement that participation as a party or limited party in the
contested case proceeding and the opportunity to raise any issue are subject to the
limitations described in OAR 345-015-0016.

(3) The Department shall send a contested case notice to the following persons:

(a) For a contested case notice on a proposed order as described in OAR 345-015-
0230, to the applicant and to all persons who appeared in person or in writing at
the public hearing described in OAR 345-015-0220.

(b) Following the Council's decision to grant a contested case proceeding on a
proposed order on an application for a site certificate for a special criteria facility,
to the applicant and to all persons who commented in person or in writing in the
public hearing on the proposed order as described in OAR 345-015-0320.

(c) Following a Council decision to grant a contested case proceeding on a
proposed site certificate amendment under OAR 345-027-0070, 345-027-0080 or
345-027-0090, to the certificate holder and to all persons who commented on the
Department's proposed order on the amendment as described in OAR 345-027-
0070(5) or 345-027-0080(5) or who requested a contested case proceeding as
described in OAR 345-027-0070(6) or 345-027-0080(5).

(d) For Council contested case proceedings described under OAR 345-029-0070,
345-029-0100 or 345-060-0004, to persons who have an interest or represent a
public interest in the outcome of the proceeding.

(4) The Department shall request that the applicant notify the hearing officer and the
Department, by the date described in subsection (1)(a), of any issues the applicant
desires to raise in the contested case proceedings described in subsections (3)(a)
and (b).

Stat. Auth.: ORS 469.373 & 469.470 Stats. Implemented: ORS 183.415, 469.085,
469.370, 469.405, 469.440, 469.605, 469.615 & 469.992 Hist.: EFSC 5-1994, f. & cert.
ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC 2-1999, f. & cert. ef. 4-14-99;
EFSC 1-2002, f. & cert. ef. 4-3-02; EFSC 1-2007, f. & cert. ef. 5-15-07

345-015-0016
Requests for Party or Limited Party Status
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(1) Notwithstanding OAR 137-003-0005(2), a person requesting to participate as a party
or limited party in a contested case proceeding shall submit a petition to the hearing
officer by the date specified in the Department of Energy's contested case notice
issued under OAR 345-015-0014.

(2) Persons who have an interest in the outcome of the Council's contested case
proceeding or who represent a public interest in such result may request to
participate as parties or limited parties.

(3) Except as described in section (4), only those persons who have commented in
person or in writing on the record of the public hearing described in OAR 345-015-
0220 may request to participate as a party or limited party in a contested case
proceeding on an application for a site certificate. To raise an issue in a contested
case proceeding, the issue must be within the jurisdiction of the Council, and the
person must have raised the issue in person or in writing on the record of the public
hearing, unless the Department of Energy did not follow the requirements of ORS
469.370(2) or (3) or unless the action recommended in the proposed order
described in OAR 345-015-230, including any recommended conditions of approval,
differs materially from the action recommended in the draft proposed order, in which
case the person may raise only new issues within the jurisdiction of the Council that
are related to such differences. If a person has not raised an issue at the public
hearing with sufficient specificity to afford the decision maker an opportunity to
respond to the issue, the hearing officer shall not consider the issue in the contested
case proceeding. To have raised an issue with sufficient specificity, the person must
have presented facts at the public hearing that support the person's position on the
issue.

(4) Following a Council decision to grant a contested case hearing under OAR 345-015-
0310, only those persons who have commented in person or in writing on the record
of the public hearing described in OAR 345-015-0320 may request to participate as
a party or limited party in a contested case proceeding on an application for a site
certificate. To raise an issue in a contested case proceeding, the issue must be
within the jurisdiction of the Council, and the person must have raised the issue in
person or in writing on the record of the public hearing. If a person has not raised an
issue at the public hearing with sufficient specificity to afford the decision maker an
opportunity to respond to the issue, the hearing officer shall not consider the issue in
the contested case proceeding. To have raised an issue with sufficient specificity,
the person must have presented facts at the public hearing that support the person's
position on the issue.

(5) In a petition to request party or limited party status, the person requesting such
status shall include:

(a) The information required under OAR 137-003-0005(3).
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(b) A short and plain statement of the issue or issues that the person desires to raise
in the contested case proceeding.

(c) A reference to the person's comments at the public hearing showing that the
person raised the issue or issues at the public hearing.

(d) A detailed description of the person's interest in the contested case proceeding
and how that interest may be affected by the outcome of the proceeding.

(6) The hearing officer's determination on a request to participate as a party or limited
party is final unless the requesting person submits an appeal to the Council within
seven days after the date of service of the hearing officer's determination.

Stat. Auth.: ORS 469.373 & 469.470 Stats. Implemented: ORS 183.415, 469.370,
469.405, 469.440, 469.605, 469.615 & 469.992 Hist.: EFSC 14, f. & ef. 10-12-76; EFSC
8-1980, f. & ef. 10-31-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert. ef. 1-
15-93; EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC
2-1999, f. & cert. ef. 4-14-99; EFSC 1-2002, f. & cert. ef. 4-3-02; EFSC 1-2007, f. & cert.
ef. 5-15-07

345-015-0018

Authorized Representative

An authorized representative may represent a party or limited party, other than a state
agency, participating in a contested case proceeding before the Council as provided in
OAR 137-003-0008. An authorized representative may represent a state agency
participating in a contested case as a party, limited party or interested agency subject to
the requirements of ORS 183.450(7) and (8).

Stat. Auth.. ORS 469.470Stats. Implemented: ORS 183.415, ORS 469.370, ORS
469.405, ORS 469.440, ORS 469.605, ORS 469.615 & ORS 469.992Hist.: EFSC 1-
1988, f. & cert. ef. 5-11-88; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 2-1999, f. & cert.
ef. 4-14-99

345-015-0022

Petition for Indigent Status

(1) By petition to the hearing officer in a contested case submitted before the time of the
prehearing conference, a party or limited party may request to be treated as an
indigent. In the petition, the petitioner shall state in detail the facts demonstrating
that the petitioner is indigent in the context of the financial burdens associated with
full participation as a party or limited party in the contested case and the reasons
why the petitioner would be prejudiced if indigent status were not granted.

(2) The hearing officer shall issue a determination on a petition for indigent status in
writing and shall state the grounds for the determination. The hearing officer's
determination is final unless the petitioner submits an appeal to the Council within
seven days after the date of service of the determination.
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(3) The hearing officer may excuse a person granted indigent status from such
requirements of the rules of this division as the hearing officer determines
appropriate. As determined by the hearing officer, the Council may provide for the
cost of service of pleadings and other documents, reasonable travel expenses of
witnesses and copies of the record necessary to enable a person granted indigent
status to participate fully in the contested case.

Stat. Auth.. ORS 469.470Stats. Implemented: ORS 183.415, ORS 469.370, ORS

469.405, ORS 469.440, ORS 469.605, ORS 469.615 & ORS 469.992Hist.: EFSC 8-

1980, f. & ef. 10-31-80; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 5-1994, f. & cert. ef.

11-30-94; EFSC 2-1999, f. & cert. ef. 4-14-99

345-015-0023

Duties of Hearing Officer

(1) The Council shall appoint a hearing officer to conduct a contested case proceeding
on behalf of the Council or to compile the record and recommend resolution of
objections to the record of a local land use proceeding held pursuant to ORS
469.503(2)(a). The Council may appoint a Council member, an employee of the
Department of Energy, or some other person or persons as it sees fit.

(2) A hearing officer shall take all necessary action to:

(a) Ensure a full, fair and impartial hearing;

(b) Facilitate presentation of evidence;

(c) Comply with statutory time limits on Council decisions;
(d) Maintain order; and

(e) Assist the Council in making its decision.

(3) At the commencement of a contested case hearing, the hearing officer shall explain
the issues involved in the hearing and the matters that the parties must either prove
or disprove.

(4) The hearing officer shall maintain a complete and current record of all motions,
rulings, testimony and exhibits during the course of the hearing. The hearing officer
shall keep the Council informed regularly on the status of the contested case.

(5) The hearing officer is authorized to carry out the responsibilities assigned in this rule,
including but not limited to the authority to:

(a) Administer oaths and affirmations;

(b) Rule on offers of proof and receive evidence;
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(c) Order depositions and other discovery to be taken and to issue subpoenas;

(d) Order and control discovery, as provided in OAR 137-003-0025, and all other
aspects of the contested case hearing, the order of proof, and the conduct of the
participants;

(e) Dispose of procedural matters and rule on motions;
(f) Call and examine witnesses;

(g) Hold conferences, including one or more prehearing conferences as provided in
OAR 137-003-0035, before or during the hearing for settlement, simplification of
issues, or any other purpose the hearing officer finds necessary. The hearing
officer may limit the issues of the contested case including, for a contested case
proceeding on an application for a site certificate, determining those issues that
have been raised with sufficient specificity in the public hearing;

(h) Continue the hearing from time to time;

(i) Issue protective orders in accordance with the standards of Rule 36(C) of the
Oregon Rules of Civil Procedure.

() At the request of the Council, or upon motion of a party or limited party for good
cause shown as provided in OAR 345-015-0062, and with reasonable notice to
all parties, reopen the hearing for reception of further evidence on issues
identified in the notice at any time prior to final decision by the Council;

(k) Within the hearing officer's discretion, or at the request of the Council, certify any
guestion to the Council for its consideration and disposition;

() Prepare and serve upon the parties a proposed order addressing those issues
enumerated in the request for contested case hearing and any additional issues
approved by the hearing officer, including findings of fact, findings of ultimate fact
and conclusions of law; and

(m) Take any other action consistent with the Council's governing statutes and the
Council's rules.

(6) Notwithstanding the provisions of OAR 137-003-0055(1), following the issuance of a
notice of contested case, the hearing officer shall enter into the record the substance
of any significant contact with Department staff or the parties from that point forward
concerning facts in the record.

(7) The Council may, on its own motion or upon the motion of a party or limited party,
remove a hearing officer if it determines that the hearing officer is not competent to
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conduct the proceeding, is demonstrably biased for or against any party, or is
otherwise unable to conduct the proceeding.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 183.415, 469.370, 469.405,
469.440, 469.605, 469.615 & 469.992 Hist.: EFSC 8-1980, f. & ef. 10-31-80; EFSC 6-
1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert. ef. 1-15-93, Renumbered from 345-015-
0027; EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC
2-1999, f. & cert. ef. 4-14-99; EFSC 1-2007, f. & cert. ef. 5-15-07

345-015-0024

Suspension of Hearing and Exclusion of a Party

(1) If any person engages in conduct that interferes with the hearing officer's duty in
connection with any aspect of a contested case proceeding or fails to obey an order
of the hearing officer, the hearing officer may suspend the hearing or order such
person excluded from the hearing temporarily or permanently. Conduct that
interferes with the hearing officer's duties includes, but is not limited to, conduct
impeding discovery, hearing schedules or the conduct of the contested case
hearing.

(2) If the hearing officer issues an order permanently excluding a party, limited party, or
legal counsel from further participation in a contested case proceeding, the hearing
officer shall issue the order in writing and shall state in the order the grounds for the
order. The order is final unless the person subject to the order submits an appeal to
the Council within seven calendar days of service of the order.

Stat. Auth.. ORS 469.470Stats. Implemented: ORS 183.415, ORS 469.370, ORS
469.405, ORS 469.440, ORS 469.605, ORS 469.615 & ORS 469.992Hist.. EFSC 8-
1980, f. & ef. 10-31-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert. ef. 1-15-
93; Renumbered from 345-015-0027; EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 2-
1999, f. & cert. ef. 4-14-99

345-015-0038

Separate Hearings

The Council or its hearing officer may order separate hearings on particular matters at
issue in a contested case to conduct the entire proceeding expeditiously.

Stat. Auth.. ORS 469.470Stats. Implemented: ORS 183.415, ORS 469.370, ORS
469.405, ORS 469.440, ORS 469.605, ORS 469.615 & ORS 469.992Hist.: EFSC 8-
1980, f. & ef. 10-31-80; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 2-1999, f. & cert. ef.
4-14-99

345-015-0043

Evidence: Testimony Submitted in Writing

A hearing officer may require parties or limited parties to submit to the hearing officer, in
writing, the qualifications and direct testimony of each withess whom a party or limited
party proposes to call and all exhibits that a party or limited party proposes to introduce
in conjunction with the testimony of a witness. Parties and limited parties shall send to
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all other parties and limited parties copies of all written materials submitted to the
hearing officer under this rule.

Stat. Auth.. ORS 469.470Stats. Implemented: ORS 183.415, ORS 469.370, ORS
469.405, ORS 469.440, ORS 469.605, ORS 469.615 & ORS 469.992Hist.: EFSC 8-
1980, f. & ef. 10-31-80; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 2-1999, f. & cert. ef.
4-14-99

345-015-0046

Evidence: Official Notice

(1) In a contested case proceeding, the hearing officer may take official notice of the
following:

(a) All facts of which the courts of the State of Oregon may take judicial notice;

(b) Administrative rulings and reports of the Council and other governmental
agencies;

(c) Facts contained in permits and licenses issued by the Council or any other
government agency;

(d) The factual results of the hearing officer's or the Council's personal inspection of
physical conditions involved in the contested case; and

(e) General, technical or scientific facts within the specialized knowledge of the
Council or the Department of Energy.

(2) The hearing officer shall notify parties of facts officially noticed and shall allow
parties an opportunity to contest the facts so noticed.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 183.415, 469.370, 469.405,
469.440, 469.605, 469.615 & 469.992 Hist.: EFSC 14, f. & ef. 10-12-76; EFSC 8-1980,
f. & ef. 10-31-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert. ef. 1-15-93;
EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC 2-
1999, f. & cert. ef. 4-14-99; EFSC 1-2007, f. & cert. ef. 5-15-07

345-015-0051

Evidence: Resolutions of Cities, Counties and Tribes

Upon the request of a governing body of a city, county or tribe, the Department of
Energy shall offer, and the hearing officer shall receive in evidence, a certified copy of a
resolution of the governing body. The hearing officer shall receive such resolutions
subject to rebuttal as to the authenticity of the resolution or the circumstances
surrounding its procurement. The hearing officer shall receive such resolutions only for
the purpose of showing the expression of official action of the resolving body with
respect to matter contained in the resolution. Such resolutions are not proof of facts
related to the subject of the resolution.
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Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 183.415, 469.370, 469.405,
469.440, 469.605, 469.615 & 469.992 Hist.: EFSC 14, f. & ef. 10-12-76; EFSC 8-1980,
f. & ef. 10-31-80; EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 2-1999, f. & cert. ef. 4-14-
99; EFSC 1-2007, f. & cert. ef. 5-15-07

345-015-0054

Motions

(1) All parties, including limited parties, shall submit any motions in a contested case to
the hearing officer. Unless a motion is made orally on the record during a contested
case hearing, or unless the hearing officer directs otherwise, the moving party shall
submit the motion in writing and shall state with particularity the grounds and relief
sought. The moving party shall submit with the motion any brief, affidavit or other
document relied on, and, as appropriate, a proposed form of order. The moving
party shall serve the motion on all parties and limited parties to the contested case.

(2) Within seven calendar days after the date of service of a written motion, or such
other period as the hearing officer may prescribe, a party or limited party may file an
answer in support of or in opposition to the motion, accompanied by affidavits or
other evidence. The moving party shall have no right to reply, except as permitted by
the hearing officer.

(3) The parties shall not have oral argument on a motion unless permitted by the
hearing officer. The hearing officer shall dispose of motions by written order served
on all parties and limited parties or read into the hearing record.

Stat. Auth.: ORS 469.470Stats. Implemented: ORS 183.415, ORS 469.370, ORS
469.405, ORS 469.440, ORS 469.605, ORS 469.615 & ORS 469.992Hist.: EFSC 8-
1980, f. & ef. 10-31-80; EFSC 1-1993, f. & cert. ef. 1-15-93; Renumbered from 345-015-
0057 & 345-015-0059; EFSC 2-1999, f. & cert. ef. 4-14-99

345-015-0057

Prohibitions on Interlocutory Appeals to Council

(1) Except as otherwise specifically provided for in the rules of this division, a party or
limited party may not take an interlocutory appeal to the Council from a ruling of the
hearing officer unless such ruling would terminate that party's right to participate in
the contested case proceeding.

(2) A party or limited party shall submit an appeal involving that party's right to
participate in a contested case proceeding, with supporting arguments and
documents, to the Council within seven calendar days after the date of the ruling of
the hearing officer.

Stat. Auth.:. ORS 469.470Stats. Implemented: ORS 183.415, ORS 469.370, ORS
469.405, ORS 469.440, ORS 469.605, ORS 469.615 & ORS 469.992Hist.: EFSC 8-
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1980, f. & ef. 10-31-80; EFSC 1-1993, f. & cert. ef. 1-15-93; Renumbered from 345-015-
0054(6); EFSC 2-1999, f. & cert. ef. 4-14-99

345-015-0059

Prohibitions on Stays

Unless otherwise ordered by the hearing officer, neither the filing of a motion nor the
certification of a question to the Council stays a contested case proceeding or extends
the time for the performance of any act.

Stat. Auth.. ORS 469.470Stats. Implemented: ORS 183.415, ORS 469.370, ORS
469.405, ORS 469.440, ORS 469.605, ORS 469.615 & ORS 469.992Hist.. EFSC 8-
1980, f. & ef. 10-31-80; EFSC 1-1993, f. & cert. ef. 1-15-93; Renumbered from 345-015-
0054(7); EFSC 2-1999, f. & cert. ef. 4-14-99

345-015-0062

Reopening Record Prior to Decision

The Council or its hearing officer, on its own motion or for good cause shown, may
reopen the hearing record for the taking of additional evidence while the proceeding is
under advisement with the hearing officer or the Council. In addition to good cause, the
moving party or limited party shall show that:

(1) The evidence is material to the proceeding; or
(2) The evidence would substantially affect the outcome of the proceeding.

Stat. Auth.. ORS 469.470Stats. Implemented: ORS 183.415, ORS 469.370, ORS
469.405, ORS 469.440, ORS 469.605, ORS 469.615 & ORS 469.992Hist.. EFSC 8-
1980, f. & ef. 10-31-80; EFSC 1-1993, f. & cert. ef. 1-15-93; Renumbered from 345-015-
0048; EFSC 2-1999, f. & cert. ef. 4-14-99

(Specific Procedures for Site Certificates Applications
and Amendments of Site Certificates)

345-015-0080

Participation by Government Agencies

(1) Any state or local government agency other than the Department of Energy may
request participation in a contested case as a party, limited party or interested
agency, subject to the limitations described in OAR 345-015-0016. The agency shall
submit the request to the hearing officer in writing by the date specified in the
Department of Energy's contested case notice issued under OAR 345-015-0014.

(2) The Department of Energy shall participate in all contested case proceedings
conducted by the Council and shall have all the rights of a party.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 183.415, 469.370, 469.405,
469.440, 469.605, 469.615 & 469.992 Hist.: EFSC 14, f. & ef. 10-12-76; EFSC 8-1980,
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f. & ef. 10-31-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert. ef. 1-15-93,
Renumbered from 345-015-0026; EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 2-1999, f.
& cert. ef. 4-14-99; EFSC 1-2002, f. & cert. ef. 4-3-02; EFSC 1-2007, f. & cert. ef. 5-15-
07

345-015-0083

Prehearing Conference and Prehearing Order

(1) The hearing officer may cancel or reschedule any previously noticed prehearing
conference.

(2) The hearing officer may conduct one or more prehearing conferences for the
purposes and in the manner described in OAR 137-003-0035. At the conclusion of
the conference(s), the hearing officer shall issue a prehearing order stating the
issues to be addressed in the contested case hearing and, in a contested case on
an application for a site certificate, limiting parties to those issues they raised on the
record of the public hearing described in OAR 345-015-0220. The hearing officer
shall not receive evidence or hear legal argument on issues not identified in the
prehearing order.

(3) Failure to raise an issue in the prehearing conference(s) for the contested case
hearing constitutes a waiver of that issue.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 183.415, 469.370, 469.405,
469.440, 469.605, 469.615 & 469.992 Hist.: EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC
5-1994, f. & cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC 2-1999, f. &
cert. ef. 4-14-99; EFSC 1-2007, f. & cert. ef. 5-15-07

345-015-0085

Hearing Officer's Proposed Contested Case Order

(1) The hearing officer shall allow any party, including any limited party, to propose site
certificate conditions that the party believes are necessary or appropriate to
implement the policy of ORS 469.310 or to meet the requirements of any other
applicable statute, administrative rule or local government ordinance. Parties shall
submit proposed site certificate conditions to the hearing officer in writing according
to a schedule set by the hearing officer.

(2) In a contested case proceeding on an application for a site certificate or on a
proposed site certificate amendment, any party or limited party may present
evidence relating to the appropriateness, scope or wording of any other party's
proposed site certificate conditions and may present written proposed findings of
fact, briefs and other argument concerning proposed conditions.

(3) After the hearing in a contested case proceeding on an application for a site

certificate or on a proposed site certificate amendment, the hearing officer shall
issue a proposed contested case order stating the hearing officer's findings of fact,
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conclusions of law, and recommended site certificate conditions on the issues in the
contested case. The hearing officer shall serve the proposed order on all parties and
limited parties. In the proposed order, the hearing officer shall include recommended
resolutions of objections to the local land use record, if any. The hearing officer's
recommendations are part of the decision record for the application but are not part
of the Council's order.

(4) After the hearing in a contested case proceeding on any matter other than an
application for a site certificate or proposed site certificate amendment, the hearing
officer shall issue a proposed order stating the hearing officer's findings of fact and
conclusions of law. The hearing officer shall serve the proposed order on all parties
and limited parties.

(5) Parties and limited parties may file exceptions to the proposed order within the time
set by the hearing officer, not to exceed 30 days after the hearing officer issues the
proposed order. A party filing exceptions shall serve a copy of the exceptions on all
other parties and limited parties. In an exception, the party shall specifically identify
the finding of fact, conclusion of law or, in contested case proceedings on an
application for a site certificate or a proposed site certificate amendment,
recommended site certificate condition to which the party excepts and shall state the
basis for the exception.

(6) Parties and limited parties may file responses to exceptions within the time set by
the hearing officer, not to exceed 15 days after the time set for filing exceptions. A
party filing responses to exceptions shall serve a copy of the responses to
exceptions on all other parties and limited parties.

(7) After the period for filing responses to exceptions, the Council shall issue a final
order. The Council may adopt, modify or reject the hearing officer's proposed order.

(8) Following a contested case proceeding on an application for a site certificate, the
Council, in its final order, shall either grant or deny issuance of a site certificate. If
the Council grants issuance of a site certificate, the Council shall issue a site
certificate. The site certificate becomes effective upon execution by the Council and
by the applicant. However, for purposes of identification, the Department may refer
to a site certificate by the date of the Council action.

(9) Following a contested case proceeding on a proposed site certificate amendment,
the Council, in its final order, shall either grant or deny issuance of an amended site
certificate. If the Council grants issuance of an amended site certificate, the Council
shall issue an amended site certificate. The amended site certificate becomes
effective upon execution by the Council and by the applicant. However, for purposes
of identification, the Department may refer to a site certificate by the date of the
Council action.
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Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 183.415, 469.370, 469.405,
469.440, 469.605, 469.615 & 469.992 Hist.: EFSC 8-1980, f. & ef. 10-31-80; EFSC 6-
1986, f. & ef. 9-12-86; EFSC 1-1993, f. & cert. ef. 1-15-93, Renumbered from 345-015-
0053; EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 2-1999, f. & cert. ef. 4-14-99; EFSC
1-2002, f. & cert. ef. 4-3-02; EFSC 1-2003, f. & cert. ef. 9-3-03; EFSC 1-2007, f. & cert.
ef. 5-15-07

(Procedures for Council and Department of Energy Review of an Application
for a Site Certificate)

345-015-0110

Public Notice of a Notice of Intent

(1) After receiving a notice of intent (NOI), the Department of Energy shall issue a public
notice of the NOI by:

(a) Mailing notice to persons on the Council's general mailing list as defined in OAR
345-011-0020 and any special mailing list set up for the proposed project;

(b) Mailing notice to the owners of property whose names and addresses the
applicant has supplied as required by OAR 345-020-0011;

(c) Except as provided in subsection (d), publishing notice in a newspaper of general
circulation available in the vicinity of the proposed facility; and

(d) If the energy facility is a transmission line or a pipeline or has, as a related or
supporting facility, a transmission line or pipeline that, by itself, is an energy
facility under the definition in ORS 469.300, publishing notice in one or, if
possible, two newspapers of general circulation in the vicinity of the proposed
facility.

(2) In the public notice of the NOI, the Department shall include the following
information:

(a) A description of the proposed facility.
(b) The location of the site of the proposed facility.

(c) The date when the applicant expects to submit an application for a site
certificate.

(d) A brief description of the Council's review process, including an explanation of
the difference between the informational meetings described in OAR 345-015-
0130 and 345-015-0190(10) and the public hearing described in OAR 345-015-
0220.
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(e) An explanation that the applicant may choose to meet the Council's land use
standard, OAR 345-022-0030, by obtaining local land use approval from the
affected local government and that, if the applicant chooses to obtain local land
use approval, any person interested in land use issues should participate in that
affected local government's land use process if it is not yet complete.

(f) The date, time and location of any informational meeting on the NOI that the
Department has scheduled or an explanation of how interested persons may
request an informational meeting.

(9) The final date for submission of written comments on the NOI to the Department.

(h) For persons wanting more information about the NOI, the address of the
Department.

(i) If the applicant has identified one or more proposed corridors in Exhibit D of the
NOI, as required by OAR 345-020-0011(1)(d):

(A) An explanation that the corridor proposed by the applicant in the NOI is
subject to change and that the applicant may propose adjustments to the
proposed corridor(s) in the application;

(B) An explanation that the applicant may present adjustments to the proposed
corridor(s) at the informational meeting; and

(C) An explanation that, in selecting one or more corridors for analysis in the
application for a site certificate, the applicant shall consider public comments
on the corridor(s) proposed in the NOI and on any corridor adjustments the
applicant presents at the informational meeting.

(3) It is Council policy to encourage public participation in local land use decisions on
energy facilities. To that end, the Council encourages the Department to send notice
to the Council's mailing list if the Department learns that an applicant has applied for
local land use approval.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 469.330 Hist.: EFSC 5-1994, f. &
cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC 2-1999, f. & cert. ef. 4-
14-99; EFSC 1-2000, f. & cert. ef. 2-2-00; EFSC 1-2002, f. & cert. ef. 4-3-02; EFSC 1-
2003, f. & cert. ef. 9-3-03; EFSC 1-2007, f. & cert. ef. 5-15-07

345-015-0120

Memorandum on a Notice of Intent

The Department of Energy shall prepare a memorandum to accompany the copies of
the notice of intent (NOI) distributed by the applicant to the reviewing agencies as
defined in OAR 345-001-0010. In the memorandum, the Department shall:
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(1) Request comments from the reviewing agency by a specified date.
(2) Request the following information:

(@) The name, address and telephone number of the agency contact person
assigned to review the application.

(b) Comments on aspects of the proposed facility that are within the particular
responsibility or expertise of the reviewing agency.

(c) Recommendations regarding the size and location of analysis area(s).

(d) A list of studies that should be conducted to identify potential impacts of the
proposed facility and mitigation measures.

(e) If the applicant has identified one or more proposed corridors in Exhibit D of the
NOI as required by OAR 345-020-0011(1)(d), a discussion of the relative merits
of the corridors described in the NOI and recommendations, if any, on the
selection of a corridor.

(f) A list of statutes, administrative rules and local government ordinances
administered by the agency that might apply to construction or operation of the
proposed facility and a description of any information needed for determining
compliance.

(9) A list of any permits administered by the agency that might apply to construction
or operation of the proposed facility and a description of any information needed
for reviewing a permit application.

(h) For tribes affected by the proposed facility, a list of tribal codes that the tribe
recommends to the Council for its review of the application and specific
information regarding the proposed facility or study areas described in the NOI
that is necessary for determining compliance with those tribal codes.

(3) State the date, location, agenda and purpose of any informational meeting that the
Department has scheduled on the NOI and encourage the recipient to attend and
participate in the informational meeting.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 469.330 Hist.: EFSC 5-1994, f. &
cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC 2-1999, f. & cert. ef. 4-
14-99; EFSC 1-2000, f. & cert. ef. 2-2-00; EFSC 1-2002, f. & cert. ef. 4-3-02; EFSC 1-
2007, f. & cert. ef. 5-15-07

345-015-0130
Informational Meeting on a Notice of Intent
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(1) After issuing the public notice described in OAR 345-015-0110, the Department of
Energy may hold one or more informational meetings on the proposed facility in the
vicinity of the site of the proposed facility. The informational meeting is not a
contested case hearing.

(2) If the Department holds an informational meeting, the Department shall present an
explanation of the notice of intent (NOI) process and the application process,
including the means and opportunities for the general public to participate in these
processes, and an explanation of the difference between the informational meetings
described in OAR 345-015-0130 and 345-015-0190(10) and the public hearing
described in OAR 345-015-0220. The Department may present this information
orally or by a written handout.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 469.330 Hist.: EFSC 5-1994, f. &
cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC 2-1999, f. & cert. ef. 4-
14-99; EFSC 1-2000, f. & cert. ef. 2-2-00; EFSC 1-2002, f. & cert. ef. 4-3-02; EFSC 1-
2007, f. & cert. ef. 5-15-07

345-015-0140

Review by the Department of Energy

The Department of Energy shall review the notice of intent (NOI) and the comments and
recommendations received by the final date for submission of comments specified in
the public notice described in OAR 345-015-0110 and in the memorandum described in
OAR 345-015-0120. The Department shall send copies of any written comments or
recommendations to the applicant.

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 469.330 Hist.: EFSC 5-1994, f. &
cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC 2-1999, f. & cert. ef. 4-
14-99; EFSC 1-2000, f. & cert. ef. 2-2-00; EFSC 1-2002, f. & cert. ef. 4-3-02; EFSC 1-
2007, f. & cert. ef. 5-15-07

345-015-0160

Project Order

(1) Following the review and any meeting described in OAR 345-015-0140, or, in the
case of an expedited review granted under OAR 345-015-0300 or 345-015-0310,
following receipt of an application for a site certificate, the Department of Energy
shall send a project order to the applicant establishing the following:

(a) All state statutes and administrative rules containing standards or criteria that
must be met for the Council to issue a site certificate for the proposed facility,
including applicable standards of Divisions 22, 23 and 24 of this chapter.

(b) All local government ordinances applicable to the Council's decision on the
proposed facility.

(c) All application requirements in OAR 345-021-0010 applicable to the proposed
facility.
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(d) All state and local permits necessary to the construction and operation of the
proposed facility and the name of each agency with the authority to issue such
permits.

(e) Any other data and information that must be included in the application for a site
certificate to allow the Council to determine whether the proposed facility will
comply with applicable statutes, administrative rules and local government
ordinances.

(f) The analysis area(s) for the proposed facility.

(g9) Public concerns that address matters within the jurisdiction of the Council that
the applicant shall consider and discuss in the application for a site certificate,
based on comments the Department has received.

(h) If the applicant has identified one or more proposed corridors in Exhibit D of the
notice of intent as required by OAR 345-020-0011(1)(d), any adjustments to the
corridor(s) that the applicant shall evaluate in the corridor selection assessment
described in OAR 345-021-0010(1)(b).

(i) If the applicant chooses to demonstrate need for a proposed electric transmission
line, natural gas pipeline, or liquefied natural gas storage facility under the
economically reasonable rules, OAR 345-023-0030 and 345-023-0040, the
alternatives the applicant must evaluate in the application for a site certificate in
lieu of construction and operation of the proposed facility in addition to the
alternatives described in OAR 345-021-0010(1)(n)(E) or (F), if any.

() Except in the case of an expedited review granted under OAR 345-015-0300 or
345-015-0310, the expiration date of the notice of intent, according to OAR 345-
020-0060(1).

(2) In determining the application and study requirements to be included in the project

order, the Department shall consider the size and type of proposed facility and
significant potential impacts of the proposed facility. In the project order, the
Department shall note and give the reason for any application or study requirements
that the Department has waived or modified under OAR 345-015-0140(3).

(3) The Council or the Department may amend the project order at any time.

(4) The project order is not a final order.

(5) Except in the case of an expedited review granted under OAR 345-015-0300 or 345-

015-0310, the Department shall, to the extent practicable, issue the project order
within 140 days following the date of submission of the notice of intent.
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Stat. Auth.: ORS 469.373 & 469.470 Stats. Implemented: ORS 469.330 & 469.370
Hist.: EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC
2-1999, f. & cert. ef. 4-14-99; EFSC 1-2000, f. & cert. ef. 2-2-00; EFSC 1-2002, f. & cert.
ef. 4-3-02; EFSC 1-2007, f. & cert. ef. 5-15-07

345-015-0180

Agency Memorandum on a Site Certificate Application

The Department of Energy shall prepare a memorandum to accompany the copies of
the preliminary application distributed by the applicant as described in OAR 345-021-
0050. In the memorandum, the Department shall:

(1) Request the recipient to return comments or recommendations described in OAR
345-021-0050(2) to the Department by a specified date;

(2) Describe the matters to be covered in the comments or recommendations as set
forth in OAR 345-021-0050(2) and (4);

(3) Explain that the recipient's written comments, recommendations and reports are part
of the decision record for the application for a site certificate;

(4) State that the reviewing agency must comment in person or in writing on the record
of the public hearing described in OAR 345-015-0220 to preserve the right to
participate in the contested case proceeding as a party, limited party or interested
agency and the right to appeal the Council's final decision; and

(5) For any special advisory group designated by the Council under ORS 469.480,
request that the special advisory group recommend to the Council the applicable
substantive criteria and explain that, as required by ORS 469.504(5), if the special
advisory group does not recommend applicable substantive criteria by the specified
date, the Council may either determine and apply the applicable substantive criteria
or determine compliance with the statewide planning goals under ORS
469.504(1)(b)(B) or (C).

Stat. Auth.: ORS 469.470 Stats. Implemented: ORS 469.350 & 469.504 Hist.: EFSC 5-
1994, f. & cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95; EFSC 2-1999, f. &
cert. ef. 4-14-99; EFSC 1-2000, f. & cert. ef. 2-2-00; EFSC 1-2002, f. & cert. ef. 4-3-02;
EFSC 1-2007, f. & cert. ef. 5-15-07

345-015-0190

Determination of Completeness

(1) Until the Department determines the application to be complete, it is a preliminary
application. Within 60 days after receipt of an application for a site certificate, the
Department of Energy shall notify the applicant whether the application is complete.
In the notification, the Department shall:

(a) State that the application is complete and state the date of filing;
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(b) State that the application is incomplete, describe any information needed to
complete the application, to the extent known to the Department at the time of
the notification, ask the applicant to submit the needed information by the
deadline described in section (4) and estimate the additional time the Department
will need to make a determination of completeness; or

(c) Explain the reasons why the Department cannot determine completeness and
estimate the additional time the Department will need to make a determination of
completeness.

(2) If the Department does not notify the applicant as described in section (1), the
application is deemed complete and filed 60 days after receipt of the application.
Otherwise, the application is complete as determined under section (5) and the date
of filing is the date determined under section (6).

(3) If the Department finds that the applicant did not give adequate consideration to
public concerns about the corridors the applicant identified in Exhibit D of the notice
of intent or corridor adjustments presented at the informational hearing described in
OAR 345-015-0130, the Department may find the application incomplete and notify
the applicant as described under section (1)(b).

(4) The Department may specify a date by which the applicant must submit additional
information needed to complete the application. At the request of the applicant, the
Department may extend the deadline for submission of the inf